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ADDRESSING THE NEED TO FIND INSOLVENCY RESOLUTION  

Working with ever changing use of technology 

Path-setting verdicts of SC (Supreme Court) 

 

 

 

 

RESOLUTION WATCH - 3 YEARS 
SC in Innoventive Industries Ltd. v. ICICI Bank, main objective of 
IBC is to bring the insolvency law in India under a single unified 
umbrella with the object of speeding up of the insolvency process. 
To address macro-economic objectives at play such as solving the 
twin balance problem, developing a robust corporate bond market, 
improving the credit environment, and consequently, providing a 
fillip to India's competitiveness as a business destination. IBC would 
have positive impact on the ranking of India in respect of "ease of 
doing business". 
SC in Dharani Sugars & Chemicals v. Union of India struck down 
the RBI Circular of 12th February, 2018                              ...continued 

Supreme Court in Mobilox Innovations (P.) Ltd. v. Kirusa Software (P.) Ltd. - "Once the adjudicating 
authority/tribunal is satisfied as to the existence of the default and has ensured that the application is 
complete and no disciplinary proceedings are pending against the proposed resolution professional, it 
shall admit the application. The adjudicating Authority / Tribunal is not required to look into any other 
criteria for admission of the application." IBC is not intended to be substitute to a recovery forum. It is 
also laid down that whenever there is existence of real dispute, the IBC provisions cannot be invoked." 
Supreme Court in Arcelor Mittal (P.) Ltd. Case: "A person shall not be eligible to submit a resolution 

plan, if such person, or any other person, acting jointly or in concert with such person…" Section 29A of 

the Amendment Act refer to a de facto as opposed to a de jure position of the persons. 

Supreme Court Allows Piercing of Corporate Veil in Analysing Section 29A of IBC (Eligibility of RA) 

Supreme Court further held that the RP is only to "examine" and "confirm" as to whether a resolution 
plan conforms to what is provided by section 30(2) and that under Section 25(2)(i) of the IBC, the RP 
shall undertake to present all resolution plans that conform at the meetings of the COC. 
Supreme Court of India in Swiss Ribbons (P.) Ltd. v. Union of India observed, inter alia, that "the 
objective of the IBC is to ensure revival and continuation of the corporate debtor by protecting it from its 
own management and from liquidation. The IBC is a legislation which deals with economic matters and, 
in the larger sense deals with the economy of the country as a whole. The defaulter's paradise is lost. In 
its place, the economy's rightful position has been regained. Repayment of financial debts infuses 
capital into the economy as lender can further lend such money to other entrepreneurs - this rationale 
creates an intelligible differential between financial debts and operational debts”. 



 

which directed the Banks to refer all bad loan accounts of over Rs. 
2,000 crore to the National Company Law Tribunal (NCLT), if they 
failed to come up with a resolution plan within 180 days. 
RBI has come out with a revised circular on Stressed Assets. Under 
which lenders would have to undertake review of the borrower 
within 30 days (review period) versus 1 day as was the case earlier, 
and lenders will have to make a 15% additional provision for such 
accounts, if borrower fails to demonstrate satisfactory performance 
(continues as NPA) at the end of the review period. In case 
Resolution Plan is to be implemented, lenders will have to enter into 
Inter-Creditor Agreement (ICA) during the review period. Decisions 
taken by with 75% by value and 60% by number of the lenders will 
be binding on all lenders. Where aggregate debts exceed Rs 100 
crores, Independent Credit Evaluation (ICE) has to be done by 
Credit Rating Agencies (CRAs). This has to be done without 
prejudice to the continuance of criminal action against the erstwhile 
promoters. 
Cross Border Insolvency - two provisions in the Code, Section 
234 & Section 235 which does not provide a comprehensive 
framework for cross border insolvency matters. A comprehensive 
framework based on UNCITRAL model law on Cross Border 
Insolvency, is underway, which could be made a part of the Code by 
inserting a separate chapter IBC 
Security Charge - IBC disregards differential rights across the 
same asset class that lenders have funded differentially, creating 
conflicts amongst lenders with different levels of risk and hampers 
liquidity in the debt market 
Alignment with other laws and exemptions. IBC process needs to be 
aligned with all other laws in force and the resolution applicant does 
not enjoy a lot of exemptions with respect to taking over the 
management of a company. IBC effectively disqualifies vast sections 
of the corporate world, both in India & abroad from participating in 
the IBC process. The Apex Court while upholding the validity of the 
Code has held that it must be borne in mind that Section 29A had 
been enacted in the larger public interest and to facilitate effective 
corporate governance. 
Changes required to overcome the legal bottlenecks for IBC Process 

 Ease in dealing with other regulatory approvals and 
clarity on its modus operandi 

 More NCLT benches to be created, to keep pace with the 
workload 

 NCLT to encourage commercial decisions of the 
resolution applicant, creditors & promoters – keeping 
mind the overall requirement under IBC 

 In respect of the Dirty Dozen, only four of the accounts 

have seen resolution  

Name of the 
Corporate 
Debtor 

% of the amounts 
realized by 
Financial 
Creditors vis a 
vis the amounts 
claimed 

Realization by 
Financial 
Creditors as a % 
of the 
liquidation 
value 

Electrosteel Steels 
Limited 

40.38 183.45 

Bhushan Steel 
Limited 

63.50 252.88 

Monnet Ispat & 
Energy Limited 

26.26 123.35 

Amtek Auto 
Limited 

34.38 106.20 

Dirty Dozen refer to the top 12 accounts constituting 25% of the 
total non-performing assets, as identified by the Reserve Bank of 
India for immediate resolution under the IBC. These include: 
Bhushan Steel Limited; Electrosteels Steel; Monnet Ispat & 
Energy; Amtek Auto; Bhushan Steel and Power; Essar Steel; Alok 
Industries; Jaypee Infratech; Jyoti Structures; Lanco Infratech; 
ABG Shipyard; Era Infra Engg. 

 

  



 

  

Getting the most 
from our 
updates 
These are our reflections of the progress of Insolvency 

and Bankruptcy Code 2016, its evolution since 

inception and the outcomes. We intend to make this 

circulation a regular phenomenon, keeping all 

stakeholders abreast of the outcomes under IBC. 

More than 3,000 cases have been disposed-off by the NCLT, based on out 
of court settlement between corporate debtors and creditors which 
themselves involved claims amounting to 1 lakh crore. The fear of losing 
their firms forced promoters to settle out of court with banks, accepting 
varying degrees of haircuts. We can safely conclude that the efforts in 
enacting the Code to resolve the NPA issues is proving to be quite 
successful.  

 

 

 

Quote: “It is said that the world is 

in a state of bankruptcy, that the 

world owes the world more than 

the world can pay”.  

RALHP WALDO EMERSON 

 

 

 

The Resolution process 

under the Insolvency and 

Bankruptcy Code 2016 

requires not only timeline 

setting but thorough and 

continuous reinvention of 

the thought processes that 

goes into expediting 

matters and finding a 

resolution 

RESOLUTION 
FOCUS 

Experience and 
Discipline 

The 

Insolvency Consulting 

Sun Resolution Professionals 

 
IBC@sunresolution.in 
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