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IBC 2016 in Motion Pre-pack in IBC
Depositor distress hits the peak with rise in financial institution Government may introduce
failures pre-packaged deals (and
Investors in Franklin Templeton, PMC Bank, DHFL are in the lurch with resolution plans thereof) in
no access to their hard-earned money and little to no hope for their future. IBC to mitigate covid-19
The recent failures of financial services institutions in the country sent delays in insolvency process
shock waves down the financial system. Concerns over delay in arriving
at bankruptcy resolutions amid
Investors may revise offers under IBC as covid-19 dents resolution the covid-19 pandemic have
process prompted the government to
Investors who have bid for assets under the Insolvency and Bankruptcy examine regulations for a pre-
Code (IBC) are expected to reassess their offers as cash flow projections packaged IBC scheme.
have gone awry amid the covid-19 pandemic and the ensuing nationwide The scheme, which will have a
lockdown. pre-negotiated deal and the
respective tribunal will just take
An alternative mechanism to flatten the bankruptcy curve it up for approval, is expected to
An ordinance to suspend fresh filings under the Insolvency and ease the burden of the NCLT.
Bankruptcy Code (IBC) by any category of creditors or even the corporate With a huge backlog of cases,
debtor for a period of six months is now imminent. This is required to the NCLT benches are
obviate the likelihood of multiple businesses facing financial fragility being stretched and the current delay
pushed through the insolvency process. Excessive insolvency filings due to covid-19 will only add to
would clog the National Company Law Tribunal (NCLT), and cause the it. A pre-pack provides certainty
erosion of enterprise capital as well as possible liquidation of viable of resolution without going
businesses. through the court process,
where parties come forth with
NCLT approves CarVal’s bid for Uttam Value Steels an existing offer. Pre-pack is a
The National Company Law Tribunal (NCLT) has approved the resolution mix ~of an  out-of-court
plan submitted by a consortium of CarVal Investors and UK-based Nithia restructuring  scheme  and
Capital Resources Advisors to acquire debt-laden Uttam Value Steels Ltd formal insolvency process
under insolvency proceedings. where the terms of sale are pre-
negotiated and finalized with
Lockdown stalled NCLT clearance for Rangit Stage IV Hydroproject approvals of creditors prior to
in Sikkim filing for insolvency with the
After emerging out as the highest bidder under a resolution plan for court. Pre-Pack has been in
insolvency bound Hydropower Company Jal Power Corporation's 'Rangit existence in developed
stage IV' HE Project, with its bid of Rs 165 crores. Lockdown has put final countries like the US and the
clearance from National Company Law Tribunal (NCLT) for NHPC limited UK for many years and has
to take over insolvency hit 120MW Rangit Stage IV hydroproject in enjoyed a fair bit of success.
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Himalayan state Sikkim to a halt. But the Mini Ratna PSU has started its homework on the project to
minimize cost and time overrun.

SARFEASI Act Applicable to Cooperative Banks: SC Constitution Bench As per the Supreme Court
judgement dated May 5, 2020 has held that Securitization and Reconstruction of Financial Assets and
Enforcement of Security Act, 2002 is applicable to Cooperative Banks. The court rejected the argument
that 2013 amendment to the SARFAESI Act adding ‘multi- state cooperative bank’ in section 2(1)(c)(iva)
was a “colourable exercise of power.”

Gold's Gym files for bankruptcy

Gold's Gym has filed for bankruptcy protection under Chapter 11 of the country's bankruptcy code. The
company said in a statement on May 4 that the move has been taken in an effort to facilitate the financial
restructuring of the company. Businesses across the world have been hit by the lockdown to contain the
spread of COVID-19, with gyms a common example of enterprises that have remained shut during this
period.

Gold's Gym has said that the current scenario has forced it to permanently shut down 30 of its outlets in
order to ensure viability. However, it said that the filing "should not impact our licensing division" as it is not
associated with any of its locally-owned franchise gyms.

IBBI invites comments to improve insolvency regulatory framework

Insolvency regulator IBBI has come up with a novel initiative of seeking public and stakeholders comments
on all the regulations framed by it so far since the enactment of the Insolvency and Bankruptcy Code in
2016. The idea is to enable the Insolvency and Bankruptcy Board of India (IBBI) get universe of ideas based
on which the extant regulatory framework could be fine-tuned.

The window for providing comments will be open from April 13 to December 31. The comments would be
processed together and following the due process, regulations would be modified to the extent necessary,
as per a release issued by IBBI.

NCLT Cancels Summer Vacation 2020 For All Its Benches

National Law Company Tribunal has cancelled the summer vacation, 2020 for all its benches in view of
loss of work due to lockdown. A notification issued by the Registrar in this behalf states, Honourable
President, National Company Law Tribunal is pleased to order that summer vacations falling in the month
of May/ June/ July 2020 as shown in the calendar of the respective NCLT Bench stand cancelled and all
Benches of NCLT shall function during that period.

There Could Be Severe Consequences to Suspending India's Insolvency and Bankruptcy Process
Recent media reports suggest that the cabinet has approved the introduction of ‘Section 10A’ to India’s
Insolvency and Bankruptcy (IBC) code, which would, in turn, suspend the applicability of Sections 7, 9 and
10. Put simply, this would mean that no applications for corporate insolvency resolution process can be
initiated by financial creditors, operational creditors and the company itself during the period of applicability
of Section 10A.

As a corollary, there would be no applicability of Section 14 of the IBC for providing a moratorium. The basic
thesis of IBC — where a creditor is in control and the resolution professional takes charge and control over
the debtor’s assets — would no longer be applicable and the rationale of the process would be irretrievably
lost.

The efficiency of IBC was achieved because of the significant departure from the past whereby the debtor
in possession was substituted by the creditor in possession. IBC introduced the concept of creditor in
possession and control.

Jet lenders to take a call on fresh Eols, voting to conclude by May 18
Lenders of beleaguered Jet Airways will vote on calling for fresh expression of interest (Eol) for the defunct
airline. The voting will conclude by May 18. If lenders decide in favour of fresh Eols, this will be the third
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time they would have called for Eols for Jet. The last two attempts have not yielded any positive result as
none of the interested parties came forward with a concrete plan.

The criteria for bidding has also been revised. Bidders will need to have a net worth or assets under
management of Rs 500 crore to be able to participate. The previous criteria was of Rs 1,000 crore. This
has been done because liquidation will not yield any value for lenders. Earlier, the bankruptcy tribunal had
extended the corporate insolvency resolution process of Jet by 90 days. Jet's 270 day CIRP ended in mid-
March.

Jet Airways’ CoC vote against paying one month’s salary to remaining employees

The Committee of Creditors (CoC) of Jet Airways has once again voted against paying one month’s salary
to the airline’s remaining employees. The airline staff have not been paid for several months as the lenders
have repeatedly refused to give any additional funds.

The airline is also in the midst of taking a few cost-cutting measures, for which the contract of over 30
people working in the Asset Preservation Team has been terminated. Jet Airways was dragged to the
National Company Law Tribunal (NCLT) over unpaid dues in June 2019. The tribunal had considered Jet
Airways as a ‘going concern’, after which a few of Jet Airways’ assets including its aircraft, engines, and
properties were being preserved. Some of those had been leased out to industry players in order to recover
some costs.

Jet Airways seeks permission to fly three aircraft for cargo operations

Jet Airways’ Resolution Professional (RP) has written to the Ministry of Civil Aviation (MoCA), seeking
permission to use three Boeing 777 passenger aircraft in its fleet for cargo operations in the wake of the
pandemic. According to sources, MoCA has responded saying that it will “consider” the request. However,
it may be a non-starter, as the approval process might take at least a month. After approvals from the
Committee of Creditors (CoC), the RP had emailed the request to MoCA.

Lenders again extend date for inviting bids for Lavasa Corporation

The lenders to the real estate firm, Lavasa Corporation, have yet again extended the date for inviting bids
for the firm to June 8, 2020, as bidders' interest has waned for real estate companies due to the ongoing
coronavirus pandemic.

According to a source close to the development, there are no takers for the company as the fortunes of real
estate firms have crashed due to the lockdown, resulting in zero sales for all real estate companies. “There
is zero interest from buyers and banks don’t want to sell in a discount,” said a source close to the
development. The company, on a consolidated basis, defaulted to loans worth Rs 7,700 crore.

Chennai NCLT slaps insolvency notice on Eason

The Chennai bench of the National Company Law Tribunal (NCLT) has ordered initiation of the corporate
insolvency resolution process (CIRP) against power management products, systems and services
company Eason Reyrolle, acting on petitions filed by financial lenders State Bank of India (SBI) and Canara
Bank.

DHFL resolution: CoC to meet on May 12 to discuss COVID-19 impact

The committee of creditors (CoC) of beleaguered mortgage lender Dewan Housing Finance Corporation
(DHFL) will meet on May 12 to discuss the demands of the bidders for relaxing bidding criteria and relook
at the timeline of the resolution post the Covid-19 scenario. This will be first meeting of the lenders post the
Covid-19 lockdown. DHFL had already extended the deadline for the submission of bids for the company
to May 26, from April 16 earlier.

NCLT refuses petition against India Steel

The National Company Law Tribunal (NCLT) has refused to admit an insolvency petition filed by India
Resurgence Asset Reconstruction Company, a joint venture between Piramal Enterprises and Bain Capital,
against Indian Steel Corporation, calling it “defective”. The asset reconstruction company (ARC) had
approached the Mumbai bench of the NCLT, claiming that the Gujarat-based maker of cold rolled coils and
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sheets had failed to pay Rs 1,487.59 crore of debt as on September 30, 2019. The ARC had acquired the
debt in May last year from State Bank of India.

IBC: Much needed to boost credit flow and the economy

The global financial news reveals an increase in bankruptcies due to the Covid-19 induced global
lockdowns. While the bankruptcies are unfortunate, recognition of the bankruptcies facing companies in the
face of the collapse and an efficient resolution of such bankruptcies (which will allow both the companies
and creditors involved to move along) is vital to rejuvenating the economy.

Lenders extend ICA for Reliance Home Finance resolution till June 30

Lenders to troubled mortgage financier Reliance Home Finance (RHF) have extended the inter-creditor
agreement (ICA) till June 30, 2020. The ICA was extended till March in the hope of a resolution, and it has
now been extended till June 30. The extension of ICA holds importance as it signals that banks are still
hopeful about a possible resolution for RHF.

Lenders confused over the status of non-admitted IBC cases

Stressed-asset companies, banks and other creditors, and insolvency, as well as resolution professionals,
are in a quandary in the absence of any clarity about the fate of applications filed under the Insolvency &
Bankruptcy Code (IBC) before the Covid-19 outbreak in India.

Corporate Insolvency: Record of default from NeSL mandatory, says NCLT

Financial creditors moving the National Company Law Tribunal (NCLT) for initiation of insolvency process
would have to henceforth mandatorily file ‘default record’ from information utility (IU). No new petition would
be entertained without record of default under Section 7 of the Insolvency and Bankruptcy Code ( IBC), the
NCLT has said in a new directive.

NCLT transfers 3 more members with immediate effect

The National Company Law Tribunal (NCLT) has transferred 3 more members to different benches across
the country with immediate effect. On April 30, it had transferred 8 members as part of an organisational
reshuffle. The new list comprises 3 judicial members.

Vijay Mallya faces likely extradition in 28 days after UK court rejects plea

The London high court has rejected Vijay Mallya's plea seeking to challenge his extradition to India before
the UK Supreme Court. With Mallya's plea being rejected, he has no legal options left in the United Kingdom
and will likely be extradited to India within 28 days. The UK home secretary has to sign the extradition
papers within 28 days. Following this, concerned authorities in the UK will coordinate to extradite Mallya to
India.

Colombian Airline Avianca Declares Insolvency after Sales Drop

Colombian airline “Avianca” has declared insolvency following a massive drop in sales due to the
coronavirus pandemic. The holding company and several subsidiaries applied for protection from creditors
under the US Bankruptcy Code, the airline announced. Avianca nevertheless aims to continue operations,
preserve jobs and reposition itself economically.

CBIC amends Special Procedure for Corporate Debtors under IBC

The Central Board of Indirect Taxes and Customs (CBIC) has amended the Special Procedure for
Corporate Debtors under the IBC.

According to the Notification, the said class of persons shall not include those corporate debtors who have
furnished the statements under section 37 and the returns under section 39 of the said Act for all the tax
periods prior to the appointment of IRP/RP.

The Notification also substituted the Registration part of Special Procedure and said that the said class of
persons shall, with effect from the date of appointment of IRP / RP, be treated as a distinct person of the
corporate debtor, and shall be liable to take a new registration in each of the States or Union territories
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where the corporate debtor was registered earlier, within 30 days of the appointment of the IRP/RP or by
30th June 2020, whichever is later.

NCLT Cancels Summer Vacation For The Year 2020 In All Of Its Benches

The NCLT has cancelled the summer vacation at all its Benches for the year 2020. The President of the
National Company Law Tribunal passed an order regarding this stating the Summer Vacations falling in the
months of May, June and July 2020 as per the calendar of the respective NCLT Bench stand cancelled. All
Benches of NCLT will therefore remain functional during the said period.

Arunkant Rai Vs Allahabad Bank and others

Section 7 of Insolvency and Bankruptcy Code, 2016 - Initiation of corporate insolvency resolution process
by financial creditor

The NCLAT held that there is no bar in law which prevents a bank that had declared a non-performing asset
from initiating proceedings under Section 7 of the Code, notwithstanding any consortium agreement(s)
between banks.

K.C. Sanjeev vs. Mr. Easwara Pillai Kesavan Nair & Ors.

Section 12A read with 9 of Insolvency and Bankruptcy Code, 2016 - Withdrawal of application admitted
under sections 7, 9 or 10.

While deciding the matter NCLAT relied upon the decision of the Supreme Court in the matter of Swiss
Ribbons Pvt. Ltd. vs. Union of India, and held that when an applicant wishes to withdraw the application
before constitution of the committee of creditors, while resorting to amended Regulation 30A of the
(Insolvency Resolution Process for Corporate Persons) Regulations, 2016, there is no bar on the party to
simultaneously move an application for withdrawal before the adjudicating authority under Rule 11 of the
NCLT Rules, 2016. [NCLT is empowered to pass the ad-interim order under Rule 11 of the NCLT Rules,
2016. NCLT can pass any such orders as may be necessary for meeting the ends of justice.]

Flat Buyers Association Winter ... vs Umang Realtech Pvt. Ltd (Section 7 of IBC)

Corporate Insolvency Resolution Process should be project basis, as per approved plan by the Competent
Authority. Any other allottees, financial institutions/banks, or operational creditors of other projects cannot
file a claim before the resolution professional of another project and such a claim cannot be entertained.

Visit us at: www.sunresolution.in; Email: rdc_rca@yahoo.cpm;

Call: +917926566577
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