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Supreme Court reiterates that Corporate Debtor cannot raise a
dispute after committee of creditors (CoC) approve resolution plan

In case of Karad Urban Cooperative Bank Ltd vs Swwapnil
Bhingardevay and Others, the court accepted the application u/s 7of the
IBC Code. Following the due order of NCLT and the procedure
prescribed under IBC Code, the Committee of Creditors had approved
the resolution plan. At this stage, the Director/Promoter of the Corporate
Debtor Company sought permission of NCLT to file a resolution plan
under Section 10 of the Code. But the NCLT dismissed the Section 10
Application of the Corporate Debtor and approved the Resolution Plan
submitted by the Resolution Applicant. After appeals, the matter went to
Supreme Court and it reiterated that: 1. If any decision by CoC for
commercial feasibility and viability has been taken, adjudicating
authority has no power to interfere; 2. The Corporate Debtor can raise
the issue of viability and feasibility of the Resolution Plan only in certain
circumstances, i.e. if the Resolution Plan did not take care of certain
relevant facts about the Company pending at other front or any such
contingency.

NCLAT sets aside insolvency proceedings against Sarda Agro Oils

NCLAT set aside Insolvency proceeding of Sarda Agro Oils by stating
reason that the claims were filed three years after declaring the account
non- performing asset. This 3 judge- bench gave the ruling that, “the
date of default is computed from the date of declaration of account as a
NPA (Non-Performing Asset) and such date of default would not shift.
This is very important to be considered for the purpose of calculation of
limitation period of 3 years as prescribed by the Limitation Act 1963. It
will be impermissible to proceed with section 7 ie. Application filed by
the financial creditor, in case the limitation period lapses.

In the given case, it was observed by NCLAT that due to irregular
payments bank had declared this account as NPA on 30th September
2015, whereas the section 7 application was filed on 31st December
2018. Appellate Authority ordered NCLT to close this proceedings and
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State Bank of India Vs Rohit

Ferro Tech Ltd.

The NCLAT dismissed the
impugned order of the NCLT
stating that the declaration of
RBI circular being ultra-vires by
the Supreme Court does not
yield to barring initiation of
CIRP.

The NCLAT reiterated that
Petition under Section 7 of the
Code is to be considered by
the Adjudicating Authority on its
own merits taking into
consideration the records
presented to it.

NCLAT further clarified that any
creditor cannot only rely upon
the circular to initiate
insolvency proceedings, it
needs to be backed by proper
evidence.
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declare all activities by resolution professional in the given case to be “lllegal”. "Consequently, orders
passed by the Adjudicating Authority appointing IRP/ RP, declaring moratorium, freezing of account etc.
and all consequential action taken by IRP/ RP including advertisement publication etc. all such orders and
actions are declared illegal and set aside," the NCLAT said.

The bench gives emphasis to the relation of ‘date of Default’ to the ‘date of declaration of NPA’ to be
same in such cases. According to the NCLAT, the Supreme Court has also held that the limitation period
for application under Section 7 of the IBC is three years as provided by the Limitation Act, 1963 and is
extendable only by the application of Section 5 of Limitation Act, 1963 if any case for condonation of
delay is made out. Section 5 pertains to extension of the stipulated period.

The NCLAT set aside the insolvency proceedings against Ansal Properties and Infrastructure Ltd

The petition was filed by the two flat buyers who had jointly booked a unit in APIL Sushant Golf City
Lucknow and one of them has also booked separate unit in same project, against the Ansal Properties
and Infrastructure Ltd (APIL).

In the said petition It admitted the insolvency plea against APIL based on the recovery certificate which
was issued by the Uttar Pradesh Real Estate regulatory Authority (UP RERA) because as per the
agreement between them, the APIL undertook to complete it within two years from the date of
commencement of construction on receipt of sanction plan from the authority and give them the
possession within 2 years but he failed to do so.

The NCLAT has observed that a decree-holder cannot be treated as a financial creditor for the purpose of
triggering insolvency proceedings against a company. It states that NCLT should not admit the application
of home buyers who claim to be financial creditors but as a decree holder on account of non-payment of
the amount due under the recovery certificate issued by UP RERA.

Although it has been said that the decree holder is covered by the definition of creditor under S.3 (10) of
the IBC but such entity would not fall in the definition of financial creditor unless the debt was disbursed
against the consideration for the time value of money or falls within any of the clauses in the definition of
financial debt.

In Mr. Srikanth Dwarkanath, Liquidator of Surana Power Ltd. v. Bharat Heavy Electricals Ltd., the
tribunal applied provisions of Securitization & Reconstruction of Financial Assets and Enforcement of
Securities Interest Act, 2002 (SARFAESI Act) to resolve the deadlock within Section 52 of the Insolvency
& Bankruptcy Code (IBC).

At the stage of liquidation, in accordance with Section 36 of the IBC, the liquidator forms a liquidation
estate of all the assets of the corporate debtor. Since the secured creditors have an enforceable security
interest on such assets, they have, under Section 52 of the IBC, a choice between relinquishing their
security interest to the liquidation estate and realizing their security interest.

In JM Financial Asset Reconstruction Company Limited v. Finquest Financial Solutions Private
Limited, holding that only the first charge-holder i.e. the secured creditor being highest in the inter-
creditor ranking, is entitled to enforce his right for the realization of its debt out of the secured asset and
no other 'secured creditor' can enforce his right subsequently for the realization of the amount for the
same secured asset. In case the proceeds from realization are higher than the debt owed to the highest
creditor, the extra amount would be transferred to the liquidation pool.

In Standard Chartered Bank v. Satish Kumar Gupta had upheld a direction by the adjudicating
authority to admit disputed claims in total. However, the Supreme Court in Committee of Creditors of
Essar Steel India Ltd. v. Satish Kumar Gupta reversed the order of the NCLAT by directing that
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disputed claims be admitted at 1 INR with the payment of the claim dependent on the outcome of the
adjudication of the claim rather than the admission of claims in their entirety. Thus, the Supreme Court in

Essar Steel carved out an adjudication mechanism for disputed claims by allowing them to be admitted
and to be paid after the value of the claim has been determined by adjudication.

In Tata Steel BSL Ltd. v. Varsha w/o Ajay Maheshwari, the Bombay High Court observed that the
adjudicating authority had approved a resolution plan which earmarked a fixed amount to satisfy disputed
claims that has been notionally admitted. The Court held that when a resolution plan has earmarked an
amount for the satisfaction of such claims, the creditor’s claim would only be satisfied from the earmarked
amount. In Office of the Specified Officer v. Mr. V. Venkatachalam, the NCLAT, held that it is within
the commercial wisdom of the committee of creditors to set apart a certain amount to satisfy an
unliquidated claim which would arise after the completion of the resolution process. In these cases, while
the adjudication of claims after the approval of the resolution plan is continued, there is an upper limit to
the amount available for the repayment of claims even before the value of the claim has been
determined, thus giving rise to issues such as the denial of inter-se equality and minimum liquidation
value to the creditors.

NCLAT in Central Bank of India v. Resolution Professional of the Sirpur Paper Mills Ltd. had held
that a resolution plan could not discriminate among similarly situated classes of creditors. In Binani
Industries Limited v. Bank of Baroda, wherein, the NCLAT relied on the principles of value
maximization of assets and balancing the interests of all stakeholders to hold that a resolution plan
providing for inter-se unequal treatment of creditors is discriminatory and would not be approved under
Section 31 of the IBC regarding the approval of a Resolution Plan.

The Supreme Court in Maharashtra Seamless Limited v. Padmanabhan Venkatesh interpreted
Section 30(2) to mean that operational creditors may be paid a lower amount than the liquidation value if
the financial creditors and the operational creditors have received the same percentage of their claim.
However, as per the Supreme Court’s judgment in Essar Steel, in cases where there is a difference in
the percentage of the claim received by the financial creditors and the operational creditors, then the
operational creditors would be entitled to receive at least the liquidation value.

Committee of Creditors of Educomp Solutions Ltd Vs. Ebix Singapore Pte. Ltd. & Anr

NCLAT has allowed the appeal and has set aside the impugned order passed by the NCLT and held
that: once the resolution plan is approved by the CoC and then submitted to the NCLT for its approval,
then the NCLT has to apply its judicial mind to the resolution plan so presented and after being
subjectively satisfied that the plan meets or does not meet the requirements, may either reject or approve
the plan. The NCLT cannot enter into the arena of the decision of member of CoC other than the grounds
mentioned in Section 30(2) of IBC. Further, the CBI and SFIO proceedings initiated against the Corporate
Debtor are pending and in any event Section 32A of the IBC grants immunity to the Resolution Applicant
in respect of the offences committed by the Corporate Debtor before the initiation of CIRP.
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